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EDITOR'S NOTES 
The following are the proceedings of a Conference held under the 
auspices of the Canada-United States Law Institute and Case Western 
Reserve University School of Law. The Conference was held in Cleve-
land, Ohio, April 12-14, 1991. The theme of the Conference was The 
Law and Economics of Dispute Resolution in the Canada-U.S. Context. 
The articles and discussions printed here have been compiled from 
transcripts of the Conference and papers provided by the speakers. Mini-
mal editing has been done in order to preserve the spirit of the conference 
while ensuring clarity of expression. Questions regarding unfootnoted 
factual assertions should be addressed to the authors. 
Footnotes have been placed in the format which complies with A 
Uniform System of Citations (15th ed.). The Journal recognizes that 
some discrepancies exist between the preferred citation system in the 
United States and that in Canada. The Case Western Reserve Journal of 
International Law is presently compiling a comprehensive listing of inter-
national citation systems for publication, with a view towards eliminating 
the inconvenience inherent in the present uniform system. Any com-
ments or suggestions regarding this undertaking should be directed to the 
Editor-in-Chief of the Journal of International Law. 
The views expressed within are those of the authors or Conference 
participants and do not necessarily reflect the opinions or policies of any 
organization, governmental agency, corporation, etc. with which they 
may be affiliated. 
The Editor would like to thank those people who have assisted in 
the production and printing of this volume. The Editor is especially 
grateful to Debra Hairston of the Case Western Reserve University Law 
School Staff. 
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Speakers at the Canada-U.S. Law Institute Conference on 
the Law and Economics of Dispute Resolution in 
the Canada/U.S. Context 
Gerald Aksen is a partner in the New York law firm of Reid & 
Priest where his practice involves international litigation and arbitration 
with significant emphasis on construction, ship-building and trade. He is 
former General Counsel of the American Arbitration Association and is 
currently a member of its Board of Directors. He is also a former Section 
Chairman of the Section oflnternational Law and Practice of the Ameri-
can Bar Association. He is a frequent writer and lecturer on interna-
tional dispute settlement. 
Clive V. Allen is Senior Vice President and General Counsel of 
Northern Telecom Limited. In this capacity he has worldwide responsi-
bility for the legal, corporate secretarial and patent and licensing activi-
ties of Northern Telecom Limited and its subsidiaries. Northern 
Telecom Limited is the largest manufacturer of telecommunications 
equipment in Canada and one of the largest manufacturers of such equip-
ment in the world. Mr. Allen is a writer and frequent lecturer on inter-
national trade, technology transfers and law department management. 
M. Jean Anderson is a partner in the Washington, D.C. office of 
Wei! Gotshal & Manges where she specializes in international trade law. 
Prior to her present association she was Chief Counsel for International 
Trade at the U.S. Department of Commerce where she was principal 
advisor to the Under Secretary for International Trade on legal and trade 
related policy matters. She was also a chief negotiator of the Can-
ada/U.S. Free Trade Agreement and led the negotiations for the U.S. on 
subsidies, anti-dumping and binational panel dispute settlement. 
Katharine F. Braid is Vice President, Canadian Pacific Legal Serv-
ices. She is a graduate of Bryn Mawr College and received an M.A. from 
the Sorbonne and her LL.B. from the University of Toronto. A former 
Legal Officer with the Department of Justice of Canada, she has been 
with Canadian Pacific since 1978, and was appointed to her current post 
in 1989. 
Donald J. M. Brown is a partner in the Toronto law firm of Blake, 
Cassels & Graydon. He has practiced extensively in the employment law 
field and is the co-author of a major treatise on labor arbitration. He has 
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PREFACE 
I wish to express my sincere gratitude to all the speakers and partici-
pants who attended this special and unique Conference encompassing the 
viewpoints of government, industry and the private bar on the implemen· 
tation of Chapter 19. As these Conference proceedings are groundbresk-
ing, the publication process was expedited. In this regard, all questions 
concerning footnoted assertions should be addressed to the individual 
speakers. 
Professor Henry T. King, Jr. 
Conference Chairman 
Canada-United States Law Institute 
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C h a i r m a n  
S i d n e y  P i c k e r ,  J r .  
C l i v e  V .  A l l e n  
D a v i d  B r i n k  
R o b e r t  D .  B r o w n  
W i l l i a m  W .  F a l s g r a f  
P a u l  F r a s e r  
W .  C .  G r a h a m  
B o a r d  M e m b e r s  
A .  M o s b y  H a r v e y ,  J r .  
R .  M .  l v e y  
H e n r y  T .  K i n g ,  J r .  
J o h n  K r a j e w s k i  
M o n r o e  L e i g h  
R o s e m a r y  M c C a r n e y  
M y r e s  S .  M c D o u g a l  
J .  H .  M o o r e  
J o h n  R .  M u l l e n  
J a c k  R o b e r t s  
V i c t o r  S i b e r  
T .  B r a d b r o o k e  S m i t h  
L o u i s  B .  S o h n  
T i m o t h y  F .  S t o c k  
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G l e n n  W .  W h i t e  
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EDITOR'S NOTES 
The following are the proceedings of a Conference held under the 
auspices of the Canada-United States Law Institute and Case Western 
Reserve University School of Law. The Conference was held in Cleve-
land, Ohio on January 23, 1991. The theme of the Conference was Can-
ada-United States Free Trade Agreement· Implementation of Chapter 19. 
The articles and discussions printed here have been compiled from 
transcripts of the Conference and papers provided by the speakers. 
Questions regarding unfootnoted factual assertions should be addressed 
to the authors. 
The views expressed within are those of the authors or Conference 
participants and do not necessarily reflect the opinions or policies of any 
organization, governmental agency, corporation, etc. with which they 
may be affiliated. 
(The Editor would like to thank those people who have assisted in 
the production and printing of this volume. The Editor is especially 
grateful to Shelly Boone of Fincun Mancini Court Reporters and Debra 
Hairston of the Case Western Reserve University Law School Stall). 
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S p e a k e r s  a t  t h e  C a n a d a - U . S .  L a w  I n s t i t u t e  C o n f e r e n c e  o n  
C a n a d a - U n i t e d  S t a t e s  F r e e  T r a d e  A g r e e m e n t :  
I m p l e m e n t a t i o n  o f  C h a p t e r  1 9  
W i l l i a m  H .  C a v i t t  i s  a n  I n t e r n a t i o n a l  E c o n o m i s t  a n d  D i r e c t o r ,  O f -
f i c e  o f  C a n a d a  a t  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  C o m m e r c e .  I n  t h a t  
r o l e  h e  h a s  p r i m a r y  r e s p o n s i b i l i t y  a s  s t a f f  a d v i s o r  f o r  t h e  d e v e l o p m e n t  o f  
D e p a r t m e n t a l  p o s i t i o n s  o n  i n t e r n a t i o n a l  e c o n o m i c ,  t r a d e ,  i n v e s t m e n t ,  
a n d  c o m m e r c i a l  p o l i c y  i s s u e s  a f f e c t i n g  t r a d e  w i t h  C a n a d a .  
M r .  C a v i t t  w a s  a  m e m b e r  o f  t h e  U . S .  d e l e g a t i o n  w h i c h  n e g o t i a t e d  
t h e  U . S . - C a n a d a  F r e e  T r a d e  A g r e e m e n t  a n d  i s  e x t r e m e l y  k n o w l e d g e a b l e  
a b o u t  t h e  i s s u e s  i n v o l v e d  i n  a n d  o u t c o m e  o f  t h e  F r e e  T r a d e  A g r e e m e n t  
n e g o t i a t i o n s .  H e  h a s  h e l d  a  n u m b e r  o f  k e y  p o s i t i o n s  i n  t h e  C o m m e r c e  
D e p a r t m e n t  i n c l u d i n g  t h a t  o f  D i r e c t o r ,  O f f i c e  o f  I n t e r n a t i o n a l  T r a d e  P o l -
i c y .  H e  h a s  a l s o  s e r v e d  a s  D i r e c t o r ,  O f f i c e  o f  M e x i c o ,  a n d  t h e  C a r i b b e a n .  
I v a n  R .  F e l t h a m ,  Q . C .  i s  a  p a r t n e r  i n  t h e  T o r o n t o  l a w  f i r m  o f  M c -
M i l l a n ,  B i n c h  w h e r e  h e  s p e c i a l i z e s  i n  c o r p o r a t e  l a w  a n d  c o m m e r c i a l  
t r a n s a c t i o n s ,  c o m p e t i t i o n  a n d  t r a d e  l a w ,  a n d  b u s i n e s s  r e g u l a t i o n .  H e  
w a s  f o r m e r l y  V i c e  P r e s i d e n t ,  G e n e r a l  C o u n s e l  a n d  S e c r e t a r y ,  G e n e r a l  
E l e c t r i c  C a n a d a ,  I n c .  A  g r a d u a t e  o f  t h e  U n i v e r s i t y  o f  B r i t i s h  C o l u m b i a  
a n d  i t s  l a w  s c h o o l ,  h e  a l s o  h o l d s  a  B . C . L .  d e g r e e  f r o m  O x f o r d  U n i v e r s i t y  
w h e r e  h e  w a s  a  R h o d e s  S c h o l a r .  
R o b e r t  A .  F e r c h a t  h a s  b e e n  C h a i r m a n  o f  t h e  B o a r d  o f  A t o m i c  E n -
e r g y  o f  C a n a d a ,  L t d .  s i n c e  J u l y  1 9 9 0 .  P r i o r  t o  h i s  p r e s e n t  p o s i t i o n ,  h e  
w a s  P r e s i d e n t  o f  N o r t h e r n  T e l e c o m ,  C a n a d a .  B e f o r e  t h a t ,  M r .  F e r c h a t  
h a d  h e l d  a  n u m b e r  o f  k e y  e x e c u t i v e  p o s i t i o n s  w i t h  N o r t h e r n  T e l e c o m  
L t d .  H e  i s  c u r r e n t l y  c h a i r m a n  o f  t h e  C a n a d i a n / K o r e a n  B u s i n e s s  C o u n -
c i l  a n d  a l s o  c h a i r s  t h e  S e c t o r a l  A d v i s o r y  G r o u p  f o r  I n t e r n a t i o n a l  T r a d e  
f o r  T e l e c o m m u n i c a t i o n s ,  C o m p u t e r s  a n d  S e r v i c e s .  H e  i s  a  m e m b e r  o f  
t h e  B o a r d  o f  D i r e c t o r s  o f  C o s c a n  L i m i t e d  a n d  O r t e c h  I n t e r n a t i o n a l  L t d .  
J o n a t h a n  T .  F r i e d  i s  C o u n s e l o r  f o r  C o n g r e s s i o n a l  a n d  L e g a l  A f f a i r s  
a t  t h e  C a n a d i a n  E m b a s s y  i n  W a s h i n g t o n ,  D . C .  P r i o r  t o  a s s u m i n g  h i s  
p r e s e n t  p o s t ,  h e  w a s  A s s i s t a n t  G e n e r a l  C o u n s e l ,  T r a d e  N e g o t i a t i o n s  O f -
f i c e  i n  C a n a d a ' s  D e p a r t m e n t  o f  E x t e r n a l  A f f a i r s ,  w i t h  r e s p o n s i b i l i t y  f o r  
a d v i c e  o n  C a n a d i a n ,  U . S .  a n d  i n t e r n a t i o n a l  l e g a l  a s p e c t s  o f  C a n a d a ' s  n e -
g o t i a t i o n s  w i t h  t h e  U . S .  o n  a  b i l a t e r a l  f r e e  t r a d e  a g r e e m e n t  a n d  i n  t h e  
U r u g u a y  R o u n d  o f  M u l t i l a t e r a l  T r a d e  N e g o t i a t i o n s .  H e  i s  a  f r e q u e n t  
w r i t e r  a n d  l e c t u r e r  o n  i n t e r n a t i o n a l  l e g a l  s u b j e c t s .  
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x i  
f o r  U . S . - C a n a d a  F r e e  T r a d e  n e g o t i a t i o n s .  O t h e r  U S T R  p o s i t i o n s  h e l d  b y  
M r .  M e r k i n  i n c l u d e  t h o s e  o f  D e p u t y  A s s i s t a n t  U . S .  T r a d e  R e p r e s e n t a t i v e  
f o r  t h e  A m e r i c a s  a n d  D i r e c t o r  o f  C a n a d i a n  A f f a i r s .  
J o h n  R .  M u l l e n  i s  V i c e  P r e s i d e n t ,  C o r p o r a t e  A f f a i r s ,  C o r p o r a t e  
S t a f f  o f  J o h n s o n  &  J o h n s o n .  A f t e r  j o i n i n g  J o h n s o n  &  J o h n s o n  a s  a  m e m -
b e r  o f  t h e  l a w  d e p a r t m e n t  i n  1 9 6 0 ,  h e  h a s  s u c c e s s i v e l y  s e r v e d  a s  A s s i s t a n t  
C o u n s e l ,  A s s i s t a n t  S e c r e t a r y ,  V i c e  P r e s i d e n t ,  P e r s o n n e l ,  a n d  m e m b e r  o f  
t h e  B o a r d  o f  D i r e c t o r s  o f  E t h i c o n ,  I n c .  a n d  V i c e  P r e s i d e n t ,  G o v e r n m e n t  
A f f a i r s ,  C o r p o r a t e  S t a f f .  H e  i s  a  m e m b e r  o f  t h e  C a n a d a - U n i t e d  S t a t e s  
R e l a t i o n s  C o m m i t t e e ,  a n d  a  m e m b e r  o f  t h e  A d v i s o r y  B o a r d  o f  t h e  C a n -
a d a - U n i t e d  S t a t e s  L a w  I n s t i t u t e .  
D e b o r a h  K .  O w e n  h a s  b e e n  a  M e m b e r  o f  t h e  F e d e r a l  T r a d e  C o m -
m i s s i o n  s i n c e  O c t o b e r  1 9 8 9 .  P r e v i o u s  p o s i t i o n s  h e l d  b y  M s .  O w e n  i n -
c l u d e  t h a t  o f  A s s o c i a t e  C o u n s e l  t o  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  a n d  
G e n e r a l  C o u n s e l  t o  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  S h e  i s  a  g r a d u a t e  o f  
t h e  U n i v e r s i t y  o f  M a r y l a n d ,  w h e r e  s h e  w a s  f i r s t  i n  h e r  c l a s s  a n d  o f  t h e  
H a r v a r d  L a w  S c h o o l .  
R o g e r  P h i l l i p s  i s  P r e s i d e n t  a n d  C . E . O .  o f  I P S C O ,  I n c .  a  p o s t  h e  h a s  
h e l d  s i n c e  1 9 8 2 .  P r i o r  t o  h i s  p r e s e n t  p o s i t i o n ,  h e  w a s  e m p l o y e d  b y  v a r i -
o u s  p a r t s  o f  A l c a n  A l u m i n u m ,  L t d .  a n d ,  i m m e d i a t e l y  p r i o r  t o  l e a v i n g  
A l c a n ,  h e  w a s  V i c e  P r e s i d e n t  o f  T e c h n o l o g y ,  R e s e a r c h  a n d  E n g i n e e r i n g  
o f  A l c a n  A l u m i n u m ,  L t d .  a n d  P r e s i d e n t  o f  i t s  s u b s i d i a r y  A l c a n  I n t e r n a -
t i o n a l  L t d .  H e  i s  c u r r e n t l y  a  d i r e c t o r  o f  s e v e r a l  l e a d i n g  C a n a d i a n  c o r p o -
r a t i o n s  a n d  t r a d e  g r o u p s .  
D o u g l a s  E .  R o s e n t h a l  i s  a  p a r t n e r  i n  t h e  i n t e r n a t i o n a l  l a w  f i r m  o f  
C o u d e r t  B r o t h e r s  i n  W a s h i n g t o n ,  D . C .  H e  w a s  f o r m e r l y  C h i e f ,  F o r e i g n  
C o m m e r c e  S e c t i o n ,  A n t i t r u s t  D i v i s i o n ,  U . S .  D e p a r t m e n t  o f  J u s t i c e .  H e  
i s  a  s p e c i a l i s t  i n  c o m p e t i t i o n  a n d  j u r i s d i c t i o n a l  i s s u e s  i n  i n t e r n a t i o n a l  
t r a n s a c t i o n s  a n d  l i t i g a t i o n ,  a n d  i s  a  f r e q u e n t  w r i t e r  a n d  l e c t u r e r  o n  t h e s e  
s u b j e c t s .  H e  i s  a  m e m b e r  o f  t h e  B o a r d  o f  A d v i s o r s  f o r  t h e  D N A  A n t i -
t r u s t  a n d  T r a d e  R e g u l a t i o n  R e p o r t .  
S t u a r t  A .  S a l e n ,  E s q .  p r a c t i c e s  l a w  w i t h  F e n w i c k ,  D a v i s  &  W e s t  i n  
P a l o  A l t o ,  C a l i f o r n i a  a n d  i s  a  m e m b e r  o f  i t s  h i g h  t e c h n o l o g y  g r o u p ,  s p e -
c i a l i z i n g  i n  a n t i t r u s t  a n d  i n t e l l e c t u a l  p r o p e r t y  ( c o p y r i g h t )  l a w .  M r .  S a l  e n  
r e c e i v e d  h i s  l a w  d e g r e e  f r o m  S t a n f o r d  U n i v e r s i t y ,  w h e r e  h e  h a s  a l s o  
t a u g h t  c o u r s e s  i n  I n t e r n a t i o n a l  R e l a t i o n s  a n d  D i s p u t e  R e s o l u t i o n .  M r .  
S a l e n  i s  c o - a u t h o r  o f  C o m p e t i t i o n  ( A n t i t r u s t )  a n d  A n t i - D u m p i n g  L a w s  
i n  t h e  C o n t e x t  o f  t h e  C a n a d a - U . S .  F r e e  T r a d e  A g r e e m e n t  a n d  h a s  r e -
c e n t l y  p u b l i s h e d  a  p a p e r  o n  e x c l u s i o n a r y  a s p e c t s  o f  i n t e l l e c t u a l  p r o p e r t y  
l i c e n s e s .  
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S p e a k e r s  a n d  P a r t i c i p a n t s  a t  t h e  C a n a d a - U . S .  L a w  I n s t i t u t e  
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C l e v e l a n d ,  O h i o  
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